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Capital punishment is b y a ny reckoning, an issue of 

profound moral significance. It is an iss ue tha t was off 

the radar of public scrutiny and deba te in India for long, 

because of an undeclared morato rium, occasioned it 

turned out, primari ly by the reluctance of successive 

heads of state to sign off on the dea th wa rrants placed 

before them. Two executions in q uick succession - in 

November 2012 and then February 2013 - the second of 

which was w idely held to have been carried out w ithout 
following due process, restored the ma tter front and 
centre in the public discourse. 1 

There has been no rigorous analysis yet of the tone of 

the p ublic discourse that followed the two executions, 

but it is perhaps admissible as a broad o-eneralisa tion that 

the majority of expert commentary ~ended to see the 

d eath penalty as indefensible, both mora ll y and legally. 

~here there were efforts to justify the death penalty, these 

dtd not stem from any manner of an assessment of its 
deterrent effect, but from a misplaced sense of deference 

~o the law as it existed and the ins titutions tha t embodied 
1ts processes and principles. 

The conventional moral calculus h olds that it is a far 
g reater iniquity for one innocent man to be punished than 

for several wrong-doers to go free. I t is a serious sti o-ma 

for .any kind. of a political order, leave alone one that lays 

clatms to b~mg a democracy, to be accused of executing 
a person wtthout adequate cause. Elaborate argum ents 

are then ~dvanced that the criteria of 'adequacy' ha ve 

?een fulft~led, .both in standards of proof needed .to 

1n:pose this ult.tmate san ction, and the requirements of 
fatr procedure m evaluating all relevant evidence. 

Words of caution are offered to defuse the outrage, 

but little done to deprecate the u nseemly reve lry on 

display in certa in quarters over execu tions ca rried out 

by the State. The conscience-stricken opponents of capital 

punislunent are advised that too strong a denunciation 

of the processes thro ugh which the death pena lty is 
awarded and enforced, will undermine popular faith in 
the insti tu tions of governance. When all proced ures 

p rescribed under the law have been followed- and the 

final recourse, which is the appeal for clemency, has been 

exhausted - the public must simply learn to put up with 

the dea th penalty as a necessary ev il, enforced fo r its own 

protection. That is part of the argument often hea rd: all 

death sentences imp le~e~ted have been upheld by the 
Su preme Court wh 1ch IS fma l not because it is infa lli b le, 
bu t inves ted w ith the cloak of infa llibil ity because it is 

final. 
T his is an a rgumeflt for political con formity, for 

accepting the need for discre te s ilence w he re the 

cred ibi lity of the institutions of governance is at sta ke. Tt 

a lso d isrega rd s several admissions from the highes t court 

in th e land that it has so far been absolutely unab le to 

evolve sound and consisten t norms fo r imposing the 

dea th penalty.2 

Before going any further into qu~::s tions of ethics and 

pol itica l morality, there is need to a t~end ~o s.omething of 
a curiosity about the mood of public ag1ta t1on ove r the 

death penalty. Cons ide red in purely numerical terms, the 

level of public engagement with capital punishment 

mi o-h t seem a bit of an indu lgence. In the eighteen yea rs 
0 . d 

pr ior to 2013, India ca rried out four execut1 ons un er the 

law. Most reliable es timations he ld at the t1me, that there 

were fewer than five hund red convicts under the shadow 

of d ea th, either at va rious stages in the appeals process 

or awai ting the outcun1e of mercy petitions. Though these 

figures are not insubs tantia l there is a strong probabili ty 

tha t several among the five hundred on death row, in 

fact, the majori ty, would be reprieved at some point in 

the appeals process. The number whose final clemency 

pleas have been turned down would number few er than 

twenty.1 
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The specific details of each prisoner trapped within 
the process that is designed to lead, ultima tely, to his 
extinction as a p erson and an identity, needs to b e 
explored . A modern liberal-democratic ord er institutes 
a judicia l process governed by certai n universally 
accepted rules of fairness, beyond w hich, there is an 
opportunity afforded to the condemned man to invoke 
the power of mercy held in reserve by the sove reign he is 
obliged to serve. Once that recourse fa ils, he is left w ith 
no claims to s taying alive. His life is as good as extinct. 

Purely as a d e tou r into iron y: the notion o f th e 
"sovereign" as the ultimate pro tector, which also reserves 
to itself the right to extinguish hwnan life w hen provoked 
to ex trem e w r a th, is ob vio us ly a legacy fr om less 
enlightened times of desp otism . There was a practice in 
medieval times tha t an execution once ordered, had to 
be carried out swiftly. The executioner here was regarded 
as the "king's ch ampion", chosen to rep resent h is will to 
do justice. Capital punishment was a gesture of absolute 
power th at the sovereign authority reserved for himself, 
w hich necessarily w ould be im posed on one who had 
viola ted the law and caused injury to the "bod y p olitic". 
If the execution was botched or for som e reason failed, 
there would be a popular clamour for the pardon of the 
convict:' A sovereign capable of implacab le w ra th and 
infallibility in establis hing guilt and innocence, also had 
to execute his w ill w ith a compa rable sense of p urpose. 
A botched execution de tracted fro m tha t image o f a 
sovereign of unbending resolve and all-knowing power. 
It was an unw itting admission of fallib ility w hich p laced 
an obliga tion on him to rescind the sentence of death. 

Loosely applyi ng these p ri ncip les tod ay, consider wha t 
it would mean for a governmen t invested w ith the power 
to inflict death, that it should secure all necessary legal 
warran ts for the p urpose, but fa lter a t the fi na l s tage. It is 
unable to determ ine if a convicted person deserves the 
invocation of the power of mercy. There is a fa ilu re of 
w ill and the edifice of absolute certa inty and infallibility 
crun1bles. A gove rnment that w ill brook no challenge to 
its will, fails to live up to its own self-image of being 
relen tless in its determination to protect society from the 
reprobates who threa ten its cohesion and peace. For the 
highes t judicial body in the country to admit on va rious 
occasions that it h as erred in the imposition of dea th is to 
shed the cloak of infallibili ty. Further, a delay in carrying 
ou t an execution because the ul tima te embodiment of 
sovereignty, who alone is armed w ith the power of 
granting clemency, cannot make up its m ind, represents 
a fai lure of will of the State. 

These arglllnents lead to a singular inference: wi Lh the 
transition from the medieval notion of the sovereign as 
the Cl bsolutc power, lo a mode rn principle of popula r 
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sover eig nty, the dea th pena lty i tself n eeds to be 
abolished . To carry this argument any further, we need 
to make a further point: tha t popular sovereignty d oes 
not for its own purposes of self-a ffirmation, requ ire the 
negation of life in any fo rm, under any circumstances. 
From there we could conceivably m ove on to making the 
further and s tronger affirmation that the ex tinction of 
human li fe, w ha tever be the circumsta nces, is a negation 
of popular sovereignty. 

A p lain assessment of relevant facts wou ld show that 
we a re a lo ng way fro m a rr iv ing at eithe r of these 
affirma tions in the real world . The circumstances in which 
killing enjoys the sancti on o f society a re today wide
ranging ~nd we could quite credib ly argue, tha t the 
to lerance fo r inflic ting death as a matter of social and 
political necessity, is on the increase. 

A reference to the execu tions that happen not just 
under the law, but in wh a t could be called the pen umbra 
of the law, would p ut this in some perspective. These are 
actions tha t have acquired a special status within the 
popular vocabulary, as 'encounters' carried out by 
officials of the sta te w ithou t the formal sanction of the 
law, but with an assurance that post facto legitimacy will 
be granted. Coincidentally, w ithin a few months of the 
last execution carried ou t on Indian soil, the U.N. Special 
Rappor teur on Ex traj ud icia l, Summary or Arbi trary 
Execution s put ou t a repor t on India. It was a public 
reminder tha t certa in grim figures had for long been in 
the public domain, w ithou t eliciting the kind of critica l 
social response they cal led for. India has the dubious 
distinction as a country, of adding the term 'encounters' 
and 'fake encoun ters' in to the in ternational d iscou rse on 
human rights. And in a period of fifteen years since 1993, 
the country has had 2,560 deaths arising from encounters 
w ith the po lice. O f this number, a lmost ha lf, i.e., 1,224 
cases we re estab li shed by the National Human Rights 
Commission (N HRC)/ a conform ist body which does no t 
step out of li ne of the official narrative unless the evidence 
is rea lly compell ing, as ' fa ke'. 

The re is a problem of consis tency between va rious 
definitions. The National C rime Records Bureau (NCRB) 
has its own system of classificotion, w hich g ives a rather 
d ifferent es timation of crimes in vo lv ing uniformed 
officers of the State. T he defi n iti ons employed by the 
NCRB do not match those used by the NHRC, though 
the lessons tha t th e statistics compiled in th e former 
agency impart a re very clear: of all the complaints lodged 
agains t the coercive arm of the Sta te, i.e., the police in 
any given yea r, well over half arc dismissed on sight as 
uns ustainab le o r s p ur ious. Of the rest, well over 90 
percent go before interna l mechan is ms of accountability. 
Fewer than 5 percent of cases arc referred to magisteria l 
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o r judicial procedures. And the susceptibili ty of 
magistrates and judicial officers at the lower rung to the 
sheer coercive power deployed by executive agencies 
such as the police is another ' real world' factor that has 
to be brought into this calculation. 

Clearly, there is a vio lation of the fundamental 
principle of fair lega l process here: that no person can be 
judge in his own case. The consequence is a situation of 
absolute impunity in the matter of extra-judicia l killings. 
It is only the very rare case, such as the killings in Gujarat 
of Sohrabuddin Sheikh and Is hrat Jahan, w h ere the 
armour of impunity is breached. There are occasional 
expressions, somewhat more generalised, of dissent, as 
with the Supreme Court recently deprecating the State 
killing its own people, in the context of the encounters in 
Manipur state that h;lVe become the subject of a judicially 
mandated inquiry.6 The subs tantive impact of this 
manner of intervention is however, far from being clear. 
It may be premature to say that there is broad popular 
consent for the impunity that the apparatus of the law 
enjoys. But it certain ly is true, that there is yet no 
organised or clearly articulated dissent. Where indeed, 
there is, it gains little voice or traction s ince the forces 
enforcing silence are far more powerful. 

Effectively, this is a situation of officers of the Sta te 
enfor~ing violence not through the processes of the law, 
but Wtth the assurance of post facto sanction, underwritten 
by the consent - manufactured or otherwise is a matter 
separat~ly to be addressed - of civil society. There is 
yet a th1rd category of sanctioned violence that has been 
co~on ii~ India. And this is a v irulence tha t origina tes 
Wlthm CIVIl society and runs its course with the tacit 
conni:ance of the State. The State is in modern political 
d~xtrme, the agency with a monopoly of legitimate 
vwlence, ~ut there are situations in ·.vhich it is prepared 
t~ ~1eld tl~ts mantle of legitimacy to certain actors within 
civd society, on the strength of a large ly unstated 
c~mpact. Thus there have been episodes of mass v iolence 
VIrhlally from the very begitming of India's career as a 
sovereign repub~i~, which have gone unpunished. These 
have be:n cla~stfted under scholarly and bureaucratic 
rubncs m vanous ways: commtma l vio lence and caste 
atrocitiesb~ing the two mau1 categories . Bul certain key 
charactenstlcs are shared: a genera lised fa ilure of the State 
appara tus to conta in the v io lence, impunity for the 
perpetrators and h ttle redress for the victims. 

Still another category of v io lence would be tha t which 
occurs securely w ithin the domain of the family and the 
c lan. T he formal sys te m of the law is exp li c itly in 
disapprova l of this pattern of v iolence but has little ability 
o r will to intervene or provide redress. In recDgnition of 
this incapacity, there c1rc severa l who a rg ue tha t the 
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formal apparatus of the State should stay out of this 
domain and a llow customary ins titutions and practices 
to prevail. This often has malign effects on even the formal 
guarantee of equa lity that the State holds out. A 
particularly egregious instance was of lawyers who joined 
in the defence of widow immola tion in Rajasth a n 
becoming legal luminaries and in one case, a judge of the 
s tate High Court? A Member of Parliament from the party 
that then held power in both the union government and 
the sta te of Haryana, similarly, argued at a time when 
public sensi tivi ties were especially bruised over the 
summary justice meted out by insti tutions of caste such 
as the khap panchayat, tha t these bodies should be g iven 
their due recognition as instrumenta lities of jus tice 
delivery where the law fails to reach.8 

Going beyond these ca tegories now and moving to a 
different plane, these different modes in which violence 
occurs could be placed w ithin a broader conceptualisation 
of crime and punishment in a liberal democratic order. 
In dealing with the death penalty w hich is the survivino-

o 
relic of an older order, doctrinal elements that aid the 
persis tence of a despotic instrument w ithin w ha t is 
imagined as an enlightened liberal dispensation, would 
need to be identified. The s tory is obviously a complicated 
one but could be s implified. In the transition from 
despotism to liberalism, certain exceptions were always 
considered warranted and necessary, so that the charter 
of r igh ts would not be applied universally. There were 
certain requirements that every aspirant had to fulfil 
before he gained entry illto the liberal order. And those 
w ho fa iled to m ee t these requiremen ts would suffer 
abridgments of their rights, in va rying degrees of severity . 
These could cover the entire spectrum: from a denial of 
sovereignty or any opportunity to dispose of bodily skill s 
and m enta l fa culties in a manner of his or her choice, to 
an explicit denial of liberty and fina lly the denia l of the 
right to li fe itself. 

Libera l phi losophers from the formative years of 
modern Western democracy could be considered here, 
s ince doctrinal confl icts and dilemmas are most sharply 
re flected during conjunctures of change. Once the forces 
of transformation ha ve run the ir course and society has 
settled into a cal m and consensua l mode of functi oning, 
philosophica l thinking tends to lapse into conformism. 

H obbes and Locke a rc tvvo figures of specia l releva nce. 
Writing d urin g l"l1c Eng lish c ivil war, Hobbes pos ited a 
model that saw man as inherently acquis iti ve, driven into 
continua l co nfl ict with fe llow man and requiring the 
s t rong ha nd o f a :-, ovcre ig n to render him fit for an 
exis tence wi th in soc iety .') All righ ts in othe r words, 
principal among these being the :·ig ht to property, or the 
ability to determine· w h,lt is " mine, thin e and his", rested 



,-

37 

with the sovereign and cou ld be allocated among subjects 
in a manner of his choice. This would seem to p ut Hobbes 
outside the liberal spectrum, casting him almost as an 
apologist for royal despotism. Yet, as the political theorist 
and philosopher C. B. MacPherson has shown, Hobbes is 
among the first to clearly enunciate the foundational 
principles of liberal-democratic philosophy. He drew on 
contemporary conceptual breakthroughs by Galilee in the 
physical domain, which posited continual motion rather 
than rest, as the basic state of nature. In course of this 
perpetual movement, man entered into collision with 
others of his species, his instinct for acquisition creating 
the groWlds for conflict with his fellows, leading to a "war 
of all against all" in which life for all would be "nasty, 
brutish and short". There was in other words, no 
alternative but to have a strong sovereign power - an 
"artificial man" as Hobbes put it- which would stand 
above this state of unending war by imposing a law and 
ensuring that the norms of property (or "propriety" in 
Hobbes' language) were duly respected. 

For those who failed to honour the law he laid down, 
the sovereign would rese rve various kinds of 
punishments. A crime committed against an individual 
subject would attract one varie ty of punitive sanction, 
one committed against an official enforcing the sovereign 
will, quite another. In the former case, the harm was 
confined to one person, while in the latter, " the damage 
extends it selfe (sic) to a ll". Anything that involved 
material damage to the sovereign's interests, such as the 
"betraying of the strengths, o r revea ling of the secrets" 
of the king to an enemy would be deemed a crime. So 
too would ~nything that tended to " diminish the 
Authority of the same, either in the present time, or in 
succession". 

Stripped of its seventeenth-century idiom, Hobbes is 
clearly speaki~g here of the modern penal provisions of 
obstructmg or m some way harming an officer of the law 
in the performance of hi s duties, a nd of treason and 
sedition. All of these are octions which involve a chzdlenge 
to the majesty of the sovereign and would be categorised 
in modern legal parlance, CIS "crimes against the State". 
Punitive sanctions in turn could toke severa l forms: 
pecw1iary, corporal and c<~pi t<ll. Each had its specific place 
within the architecture of p9wer. And capita l punishment 
here referred to "the Infliction of De a tb; c:1 nd th<1 t either 
simply, or with torment". Though the ultimate purpose 
was to rid society of one who refused to li ve by its rules, 
the m<~nner in which d e<1 th was inflicted had its own 
did<~ctic purpose. The preceding period of to rment, when 
the conv icted man WCIS expec ted to make a pub lic 
confession of his crimes, se rv ed the purpose of d eterring 
any who might seek to follow in his pe1th.lt me1y be odded 
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here, that though "torment" has today been eliminated 
from the modes of inflicting death- at least in terms of 
the formal law- society still retains a sharp interes t in 
the words and demeanour of a convict at the moment of 
his execution, as final validation of its power to extinguish 
life. 

A half-century or so after Hobbes, Locke observed a 
rather more placid state of affairs, with England in the 
rosy flush of the Stuart Restoration. He h ad in 
consequence, a much happier view. Man, said Locke, is 
inherently in harmony with society. Those who seemingly 
fail to get a fair deal out of bourgeois-liberal rules, must 
necessarily have invited that fate upon themselves by 
some act so much a t variance with accepted norms of 
conduct, that death was the deserved punishment. Once 
reprievea by society's magnanimity, the delinquent· 
elements were obliged to repay the debt incurred.: by 
putting themselves, in body and soul, at the disposal of 
the wronged persons.w 

Locke was s imply put, a firm and faith ful adherent to 
the dogma of the "orig inal sin", which saw all social 
inequities as the consequence of some primeval act of 
transgress. The world was created in a ll perfection by 
divine ordainment. But there were among the deni zens 
of this perfect world, many who were unable to live by 
the indispensable rules that wou ld ensure peace and 
tranquillity. Those guilty of contravening the rules 
handed down by a benevolent creator, would be spared 
a deserved retribution, only if they were to r esign 
themselves to a lesser charter of rights. 

Every person was otherwise sovereign over his body, 
his labour and his faculties: "every man has a property 
in his own person: this no body has any right to but 
himself. The labour of his body, and the work of his 
hands, we may say, a re properly his. W hatsoever then 
he removes out of the s tate that nature hath provided, 
and left it in, he hath mixed his labour with, and joined 
to it something that is his own, and thereby makes it his 
property. It being by him removed from the common ste1te 
nature hath placed it in, it hath by this labour something 
annexed to it, that excludes the common right of other 
men .. . Thus the grass my horse has bit; the turfs m y 
servant has cut; and the ore I have digged in any place, 
where I have a right to them in commor1 vl ith others, 
become my p roperty, withou t the assigne1tion or consent 
of any body." 

From being a circumstance requir ing a specia l 
juslification, inequality and a fo rfeitu re of rights over 
bodily capacities a nd faculties- "the turfs my serva nt 
has cut"- become a n integral element w ithin the liberal
democratic framework as conceived by Locke. 

Th ree varieties of power Me in play in s ustaining th is 
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state of libera l-democra tic h armony: the parental, the 
political and th_e despotic. Parental power is something 
that all of tender years put themselves under with the 
sanction of society. It is w hat is today called the primary 
socialisation process, which equips them to deal with the 
world outside as they grow to mature years. And once of 
sufficient maturity to take part in public affairs, each 
individual- who is sovereign in himself and enjoys full 
power to dispose of his person and faculties in any 
manner - neverth eless sees a pragmatic purpose in 
delegating the authority to enforce this state of perfect 
concord, to a politically constituted enti ty or civil 
government. 

It is however, the third form of power in Locke's 
framework that is key here. Despotic power for him, is 
"an absolute, arbitrary power one man has over another, 
to take away his life, wh enever he pleases. This is a power, 
which neither natuie gives, for it has made no such 
distinction between one man and another; nor compact 
can convey: for man not having such an arbitrary power 
over his own life, cannot give another man such a power 
over it". Despotic power rather, is "the effect only of 
forfeiture, which the aggressor m akes of his own life, 
when he puts himself into the state of war with another. .. 
for having quitted reason, which God hath given to be 
the rule betwixt man and man, and the common bond 
whereby human kind is united into one fellowship and 
society; and having renounced the way of p eace which 
that teaches, ... he renders himself liable to be d estroyed 
by the injured person, and the rest of mankind, that w ill 
join with him in the execution of jus tice, as any other wild 
beast, or noxious brute, w ith whom mankind can have 
neither society nor securi ty". 11 

Despotic power in other words, is invoked in a state 
of war, when society is forced to take up arms against 
elements within which threaten its internal harmony. And 
once despotic power is ca lled into play, the common 
human decencies cease, since the target of soc ial wralh is 
one who has forfeited all rights . It cou ld be added here, 
that the Supreme Court of India has frequently in its 
rul ings on the death penalty, echoed this sentiment of 
the 'b rutish' o r 'beas tly' man being a menace to society . 
In the case of Kuljeet Sing/1 (better known as the Billa and 
Ranga case), the court held that the "survival of an orderly 
society demands the extinction of the li fe of persons like 
Ranga and Billa who are a menace to social orde r and 
security" . And in the case of Rn111 Deo Clw uhnn, the court 
took the argument on the protection of society to what 
has been described as a 'new low', by rul ing Lhal "when 
co man becomes a beas t and menace to the soc iely, he can 
be deprivt=•d of his life".' ~ 
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Moving on in the evo lution of the liberal-democratic 
doctrine to Immanuel Kant, we see man in .conflict with 
society being elevated to little less than the principal 
motive force, the mainspring, of human progress. For 
Kant, the "antagonism of men in society" was nothing 
less than the means that "nature" had itself decreed "to 
accomplish the development of all (human) faculties". 
Ends that indiv idua l human beings would "care little for 
if they knew about it" a re p romoted by "each purs uing 
his own ends according to his inclination and often one 
against another (and even on e entire people against 
another)". Given these inherent qualities of the individual 
and the human species, Kant saw the "supreme test (that) 
nature has se t fo r mankind " as the evolution of a 
"perfectly just civil constitution". Such a regime of law 
alone could ensure the "development of all faculties of 
man by his own effort". The greates t degree of freedom 
should be assured under the law, so that there is a "very 
general antagonism of (a society's) members". But there 
should also be concurrently, a "precise determination and 
enforcement of the limit of this freedom" .n 

How does harmony emerge by some miracle, from. the 
collis ions of infin itesimal indiv idua ls who share nothing 
except the instinct for acquisition and a tendency to allow 
their egos to take over thei r exis tence? In his Critique of 
Practical Renson, Ka n t was to return to this iss u e 
proposing among his mos t crucia I axioms, that the huma1~ 
wi ll should "freely" submit itself to the la w . In this sense 
of "free" submission lay the preservation of individual 
liberty. Eve ry individual , under the rei gn of reason, 
would be enjoined to act as though the exercise of his 
wi ll could "always at the same time hold good as a 
principle of universa llegislation".14 

Kant was not of course a theorist uf civi l society in the 
manner tha t H ege l was. But his notion of a se ttled and 
agreed pattern of socia l practice that wou ld conform with 
civilised no rms, independen t of the State and the coercive 
power it holds in reserve, is as clear a construct of "civi l 
soc iety" as can be found in the thi cket of concep tu<tl 
confus ion tha t has s prou ted around Lhe te rm. 

Three princ iples a rc essential to the constitution of the 
"civic s tate" in Kanl's judgment: "1. The freedom of each 
member of socie ty .1 s a 111n11; 2. The eq uality of c<tch 
member w ith every o ther as a subject; 3. The autonomy 
of each member of <1 commonwc<tlth as a citizen" .1' There 
was though, one condi tion that eve ry person had to 
sa tis fy to qualify for a ll the rights avai lab le to a citi zen. 
And these lines from Ka nt encapsulate the central 
dilernma of the libe ral doctrine so well, that they need 
quota tion at some lcng lh: "The requi s ite quality fo r 
(citi zenship), apa rt from the natural one that the person 
not be a ch ild or a woman (s ic), is onl y this: tha t such a 
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person be his own master and hence that he have some 
property (under w hich we may include any art, craft, or 
science) that would provide him w ith sustenance. To put 
this another way, he must be a man who, w hen he must 
earn a livelihood from others, acqui!·es property only by 
selling what is his own and not by conceding to others 
the right to make use of his strength" .16 

Clearly then, the man who has no sovereignty over 
his person, over the manner in w hich his bodily strengths 
and mental faculties are deployed, does not merit the 
rights of citizenship. It is a dilemma of liberal-democra tic 
theory that persists to this day, one that detracts seriously 
from its claim to being a doctrine of equality. 

This excursus into the history of ideas could be wound 
up w ith a consideration of Immanuel Kant's great 
contemporary Adam Smith. Now remembered as the 
founder of the mode_rn discipline of economics, Smith was 
also a moral theorist profoundly concerned w ith law and 
justice. Though he shared much with Kant's worldview, 
in seeing the unfettered exercise of the human will as the 
best guarantee of progress, he saw a quite distinct process 
of mitigating the conflict potentia l inherent in this 
si tuation. He considered "sympathy" in this respect: an 
emotion that every person is susceptible to, though one 
difficult to intuit s ince it goes beyond the senses and 
common faculties. The illustration Smith used was of a 
w itness to torture. A person who sees a near and dear 
one "upon the rack", he argued, would have no way of 
knowing through his senses and faculties, of his true 
suffering. But the sight nevertheless would stir up a d eep 
emotional turmoil. Sympathy, said Smith, once referred 
to the emotions of pity and remorse, but could more 
accurately be characterised as one man's sharing in the 
emotions- whether merited or not - of another. 

This was, said Smith, an illogical sen timen t if any, 
which could be ascribed solely to the genera lised dread 
of death tha t a ll humanity suffered. The emotion of 
"sympathy" arose from the sense of morta lity that all 
humanity was condemned to live under, an emotion that 
indeed was "one of the most important p rincip les in 

·human nature". Indeed, the fear of death made every 
indiv idual intimately aware of the limits to which he 
could cha llenge or push back against the norms imposed 
by society. This singular trait in human nature was 
responsib le fo r the sense of discrimination tha t every 
individua l possessed between justi ce and its opposite. 

The sense of Smith's remarks is clear. All life is fini te 
and wor th treas uring. But one who pushes too ha rd 
aga inst social norms risks forfe iting his right tL) live. lIe 
will be dealt w ith either in 21ccordancc with soc iety's 
powers of sanction - if n ccess<n y thro ug h cap ita l 
punishment - or else through lesser d ev ices. Tho ugh 
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never quite convincec!. of the moral basis by wh.ich a 
society could deprive aK individual of h.is life, Smith was 
prepared to put up w ith it as a necessary evil. The fear of 
death, he argued, was "the great poison to the happiness, 
but the great restraint upon the injustice of mankind; 
which , w hile it afflicts and mortifies the individual, 
guards and protects the society"Y In contrast to Kant, 
who saw an exalted and rather reified notion of "Reason" 
as the ultimate a rbiter in a society that would otherwise 
be torn apart by the competitive instincts of its members, 
Smith saw a kinder, gentler attribute of "sympathy" 
serving that function. 

The key issues here cou ld be summed up in a few lines. 
The liberal-democratic- order is b uilt on a model of 
competitive man, which in turn is an acknowledgment 
that conflict is inherent in society. Conflict is contained 
by enacting a civil constitution that enshrines equality as 
a value without holding out any form of assurance of 
substantive equality. Individuals w ithout sovereignty 
over their persons and their faculties would not be 
entitled to the full rights of citizenship. But as a pragmatic 
decision, they could be granted formal rights since a 
benevolent State could conceivably create the conditions 
under which they could lift themselves out of deprivation 
into a sta te of genuine equality. All who choose to 
dishonour or defy the compact under which liberal- , 
d emocratic society is es tablished, forfeit the right to the 
protection of law. The right to life becomes in ~xtreme 
cases, an indefensible entitlement for these recalcitrant 
elements. 

Turning to India now, the death penalty has been 
preserved as an element of the law and implemented over 
the years in a particular political context. Two of the moral 
preceptors of Indian independence - Mahatma Gandhi 
and Babasaheb Arnbedkar - both expressed themselves 
not just once, but at several critical junctures, aga inst the 
retentioh of capita l punishment. 18 And this was against 
the background of the Karachi session of the All Indi~ 
Congress Committee in 1931, the first formal attempt at 
laying down a constitutiona l framework for Indian 
independence, making it an exp licit commitment to do 
away with capita l punishment. 

Yet, at the d ec isive moment, when the republican 
constitution was act ually e nacted, the death penaity 
rema ined on the s ta tute. What explains this seemin g 
anomaly? The ques tion prompts 21 reevaluation of some 
of the m ythologies of India n nationhood, and a sober 
assess me nt o f the path way th a t brought her to 
independence a nd the ~trateg i es that have sin~e been 
deployed in · s usta ining national unity. Paul Brass for 
instance, has S<l id lhal the Indian Constitution was bo rn 
not in the abunda ncL' of hopl' and unbound ambitions, 
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as the nationalist mythology w ould have, but "in fear 
and trepidation". There were, on Brass's read_ing, severa I 
factors that contributed to the unsettled national mood 
at independence, notably the partition, the war in 
Kashmir, the n ea r-insurrec tionary conditions in 
Hyderabad state, and memories of the acute food crisis 
of the war years. The "fear of disorder" was a looming 
presence all through the Constituent Assembly debates 
and it led to a number of qualifications being inscribed 
into the Constitution on the fundamental rights of free 
speech and association. The numero us emergency 
powers conferred on the Central Government under the 
Constitution were, Brass argues, a direct outcome of this 
sense of "trepidation".19 So too, it could be added, was 
the retention of the death penalty. 

This fear of disorder led to a number of prac tica l 
concessions being made to older power cliques whose 
sustenance otherwise would be in flat-out contradiction 
to basic republican values. There were also sections that 
by virtue of the partiti on and the circumstances of the 
national unification tha t followed, were seen to be in 
forfeit on the rights that all others were guaranteed. These 
foundational characteristics of the Indian nation have 
created their own terrains of violence, a violence tha t is 
exercised within civil society, often w ith the active 
connivance of the State. They also determine to a great 
extent how the State exercises its right to violence: both 
the legitimate kind and in that other, more shadowy form 
in which legitimacy is conferred after the fact. In recent 
years and especially since th e India n elite began 
discovering an identity of interes ts w ith the western 
powers that had earlier been elusive, the battle against 
terrorism has become another rubric t.mder which rights 
could be denied and even the due process of law made 
superfluous. That was the essence of two recent rulings 
by the Supreme Court, in one of which it upheld a death 
sentence despite the passage of endless years since it was 
unposed- which in its more enlightened jurisprudence 
the court had likened to cruel and inhuman treatment
on the grmmds that the convict had been guilty of a crime 
of terrorism.20 Another convict who made a case on the 
same grounds for the commutation of his dea th sentence, 
was granted a reprieve because he had been sentenced 
for a Jesser crime than terrorism. 

Terrorism in India is believed by some to have a 
specific religious and communal identi ty. Tnfirmities in 
the judiciai system and the numerous incapacities that 
those of lesser means suffer, means tha t they may never 
quite manage to negotiate the processes of the Jaw, when 
once they are trapped in its coils. These exceptions to the 
guarantees of fundamental rights and lawful process -
some explicit and others implicit - speak of a situa tion in 
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which the ultimate punitive power of imposiRg death, 
could continue being an ins trument of ultimate injustice. 
Significant progress towards eliminating the potential for 
abuse has been achieved by recent judicial rulings. The 
decisive move towards abolition now remains to be made. 
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a young woman from the state had reportedly burnt herself 
on her deceased husband's funeral pyre, was appointed to 
the High Court. This was despite a sustained agitation by 
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